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“The UN Human Rights Council squandered an opportunity to take meaningful action to curtail business-related human rights abuses…” (Human Rights Watch, June 16 2011)
PART I: What harm do corporations cause, and what is the problem with corporate accountability?
Corporate violations: power without responsibility
Transnational businesses are profoundly important actors on the global stage.  They have the capacities both to benefit and to harm those with whom they come into contact.  Even though many companies are now larger in economic terms than many countries they remain largely outside of the formal regulatory system of international human rights law.  The international human rights supervisory regimes, such as the Committee of Experts of the International Labour Organisation (‘ILO’) or the Human Rights Committee of the United Nations (‘UN’), are predicated on State-based systems.  Non-State actors, such as transnational businesses, are not directly accountable to them.  

This raises a key difficulty; how are businesses to be regulated if they operate beyond national boundaries yet are subject only to the domestic supervisory frameworks of nation States?   The intersection of business, rights and legal accountability has recently become a popular subject of academic inquiry.  The topic is being discussed within the UN system, and by businesses themselves.  The debate is fuelled by the lack of accountability for the substantial impacts that businesses have on the rights of employees, service-users, and third parties in transnational operations
.   

The debate has exploded due to the wide range of cases and situations in which business activities have negatively impacted upon people’s lives.  Around the world in numerous fields of activity corporations have had such negative impacts, and populations, workforces, and communities have found themselves the victims of serious human rights violations.  Some examples are illustrative: 
· In Bolivia, privatisation saw transnational companies double the prices charged for the provision of an essential service – water.  Poor people suddenly faced difficulty in obtaining this basic good.  This impacted on the right to water and other social and economic rights.  Civil and political rights were also infringed when mass protests against the costs increases were violently repressed by the State
.

· In South Africa a coalition of pharmaceutical companies filed a law-suit challenging compulsory licencing legislation that made medicines more affordable.  Local and international NGOs and local trade unions picketed the court, arguing that the economic liberties of companies should not be allowed to override the right to health
.

· In the UK private prisons employ fewer wardens than publicly owned facilities, and staff turnover is higher.  Prison officers tend to be younger and less experienced.  As a result critics have argued that safety ‘may be compromised for both staff and prisoners’
.   This places in jeopardy the right to physical integrity of both prisoners and warders and compromises the right to humane conditions of detention.
· In the 1990s Shell was accused of complicity in human rights abuses carried out by the Nigerian security forces against the people of the Ogoni region.  It was argued by Human Rights Watch that protestors had been ‘detained and beaten by Shell police’
.  The company was also accused of failing to intervene to prevent the execution of Ogoni writer Ken Saro-Wiwa
. 

· Similar charges haunt Coca-Cola in respect of the murder of members of the SINTRAINAL trade union in Colombia, where a long-running transnational legal case accuses the management of the local bottling plant of collusion with paramilitary death squads
.   Similar charges have been raised against the Drummond mining group
.

· Other impacts of the modern corporation on the human rights of third parties are more directly related to the industrial production process, such as the massive devastation at the Bhopal gas plant in India in 1984 when more than seven thousand people were killed in a gas leak
.   A further 15 thousand have died since.  Campaigners and lawyers have fought hard to secure compensation, criminal punishment, and some semblance of justice, but they have been unsuccessful so far.  Neither the company nor the government has cleaned up the site, the toxic waste remains in the open.  The parent company in that case, Dow Chemicals, denies responsibility for its subsidiary Union Carbide Corporation and its subsidiary UCC.  Dow has recently been awarded a contract to supply plastics to the London Olympics.
In these cases its pretty clear that human rights violations have occurred or are a very real threat, that corporations are causing or allowing the risks to continue, and that our ordinary principles of justice seem to call for some sort of action to be taken.  Typical legal responses might include criminal punishment for the offenders, financial compensation for victims, public apology, and action to prevent further harm.  But in many cases corporations can’t effectively be sanctioned, because the law cannot effectively fix responsibility on them.  The problem is exacerbated as companies often insist that are not responsible for violations, and further complicated by the fact that companies are often not liable for damages caused by the actions of their subsidiaries.  
As the law stands at present they are often legally correct. 

But who are ‘they?

What is ‘the company’?

Who, if anyone, is responsible when a company causes harm?

Corporate personality: the liability of zombies
A recurring theme in Company Law and for all areas of law that have had to deal with companies from time to time is the legal conceptualisation of the corporate entity.  This problem, which exists in different forms under company, civil and criminal law, has limited the extent to which the law can effectively engage with companies.  Before criminal, civil and international courts alike, the corporation is a slippery beast, difficult to identify, hard to pin responsibility on, and likely to slip though or wriggle out of any and all schemes of liability and responsibility.   One the problems is that the company has its own distinct existence, it has legal ‘personality’, and exists as a legal entity that is distinct from its shareholders.
The idea of the company as a distinct legal entity with its own rights and responsibilities distinct from those of shareholders predates the modern Company Law framework
. In chartered companies of the 16-19th centuries shares were transferable, membership could change, but the corporation retained its own existence
.  Judges struggled to conceptualise the independent existence of the company, and backed themselves into a corner by anthropomorphising the entity as a ‘person’.  But if a company was a person, what sort of person was it?  A zombie?  The great legal chroniclers of the day seemed to think so: unable to find that a corporation was amenable to criminal prosecution, Sir Edward Coke observed that companies had ‘no souls’
.  This rather bizarre notion of the corporation as a ‘person’ yet lacking a ‘soul’ or a ‘mind’ made corporations untouchable by the criminal law for many years.  Since criminal law required a guilty act (actus reus) and a guilty mind (mens rea) the ‘mindless’ corporation could not form criminal intent.  Eventually some criminal liability was introduced as the courts found that companies could commit non-intentional crimes, such as the criminal tort of misfeasance.  But even in 2012 pinning criminal liability on a company in the UK can be difficult due to the lack of a corporate mind.
It was somewhat easier to fix civil liability on corporations.  The view held in the eighteenth and nineteenth centuries was that the chartered company was a legal entity with its own rights and responsibilities distinct from those of shareholders
.  Shares were transferable, and membership could change, but the corporation retained its own existence
.   But the corporate legal person was answerable to the civil law, and liability could be fixed on chartered companies for a fairly wide range of civil actions.  The position at common law was that this liability was generally unlimited
.  In most cases any damages would be met by the funds of the company.  If the company did not have sufficient funds the shareholders would have been personally liable.  This liability applied essentially to all of those involved in common business models of the day, including members of partnerships (which did not have a separate legal identity from their members), shareholders in joint stock companies, and shareholders of companies chartered by the Crown
.  Most commercial operations therefore had reason to be wary of the business incurring liabilities.

In some cases companies created by Act of Parliament were able to obtain a limitation on liability
.  The Charter of the East India Company, which was charted for navigation, exploration and trade across India and the East Indies, expressly provided for limited liability
.  This meant that shareholders of the Company would not be liable for any debts that it owed, beyond their original investment.   It was a radical departure from the general position.  This early form of limited liability was granted to a number of chartered companies on the grounds that the business these companies were engaged in was so profoundly risky that the only way to raise the huge sums of money needed to finance exploratory expeditions was to offer investors this guarantee of protection
.  
The modern company law framework: a Rogue’s Charter
The modern Company Law framework was introduced in 1844.  At this point and over the following ten years shareholders remained liable for the business’s debts in the event of a shortfall
.  The Limited Liability Act of 1855 transformed this and changed the relationship between risk and responsibility
.  From this moment onwards shareholders – already separated legally from the company in terms of identity and legal personality – bore no financial responsibility, other than the value of their shares, for the debts of the company
.  Liability was further limited to the notional value of the shares, an arbitrary rate set at the time of incorporation, which could be lower than the value at which shares were traded. A 19th Century edition of The Law Times described the newly created limited liability as a ‘Rogues Charter’
.  

Limited liability originally shielded individual shareholders from liability for the debts of the company.  As corporations developed group structures, companies became the shareholders of other companies.  Limited liability came to protect these companies from liability for the debts of the companies they owned.  This applied even in cases where one company owned the other outright.  In some cases it was clear that companies within these groups were mere legal shields between shareholders and the frontline businesses
.  As dividends were paid profits flowed up the corporate group, typically from several companies at the bottom to fewer companies at the top.  Liability for debts stayed with the companies that incurred the liability.  Shareholders at the top of these structures were almost completely shielded from legal responsibility for the actions of the companies they owned. By the 21st Century the reckless and irresponsible capitalism predicted by The Law Times one-hundred and fifty years ago has become hardwired into our legal fabric.
International State-centric accountability: a product of its time
Under the international human rights treaties adopted in the mid-20th Century there are clear lines of responsibility placed upon ratifying States to ensure that, within their jurisdictions, corporations respect human rights law
.  But the lines of responsibility placed on corporations or other private actors are less clear.  Even where treaties seem to address as duty-bearers ‘all organs of society’ (as is the case with the Universal Declaration of Human Rights) such responsibilities are not matched by enforcement systems
.  While there exist complaints procedures and international courts that monitor compliance by States with human rights treaties, there are no courts and few procedures that specifically address corporations.
The State-centric enforcement mechanisms of the international human rights instruments are a product of their time
.  Sixty years ago the world was a very different place: the Second World War and the Cold War emphasised the role of States as the major power brokers, while States played a larger role in most aspects of the lives of their citizens, for example by providing services directly
.  Since the 1980s dramatic changes have re-configured the relative power of private business
. There has been a ‘tidal wave of privatisation’ since then
.  The idea that corporations have human rights obligations has become more widely accepted
.  But the international legal machinery has not changed
.  The human rights treaties have not established effective enforcement processes to supervise non-State actors.  International human rights law as it stands does not create an effective regime for holding corporations to account.
National courts: soulless and slippery corporations escape accountability
To bridge the regulatory gap ordinary domestic law concepts of crime and tort have been employed as mechanisms in human rights cases
.  Both, however, have severe drawbacks.  Criminal accountability remains stuck in the outdated legal conceptualisation of the corporation as a ‘person’.  The need to find a corporate or controlling ‘mind’ so as to punish a ‘guilty’ individual is a real barrier to the development of a more effective legal regime for dealing with corporate entities.  While in the civil courts liability can often be fixed on the company that commits the tort complex frameworks of corporate shielding and liability limitation ensure that shareholders or even top level companies can seldom be held accountable, no matter how grievous the violations committed by the companies they own.

Transnational businesses now routinely use complex international structures to exploit limited liability to its fullest extent
.  Companies involved with hazardous substances chose legal structures specifically to shield higher tier companies from liabilities incurred by lower tier companies (such as those arising from exposure to hazards of workers and third parties)
.   Even where the English courts have determined that the structure has been adopted for the specific purpose of separating assets from liabilities they have stuck to a formal reading of the law and have refused to find higher tier companies liable
.  
In the Adams v Cape asbestosis compensation case the Cape corporate group had profited from the efforts of its workers, but the formal position in law meant that it was only the single entity that had directly employed the workers that faced liability for the industrial negligence that had caused their severe health problems
.  The English Court of Appeal recognised that the company structures were specifically designed to limit group liability and to shield assets from claims but the court found this to be in accordance with the law and refused to find the parent company liable for the debts of its subsidiary
.   Unfortunately for the workers, the entity that directly employed them had no funds to compensate them, the real money having being sequestered higher up the corporate group structure. 

In a radical approach plaintiffs in the case of Lubbe v Cape plc argued that the parent company itself owed a duty of care to those likely to be harmed by the actions of its overseas subsidiary
.   The facts arose from the exposure to asbestos fibres that London-based Cape Asbestos had negligently failed to prevent in respect of its South African workforce and their families.  Under the principles of law confirmed in Adams Cape would be shielded from any secondary liability as a shareholder for liabilities incurred by its South African subsidiaries.  But in Lubbe the plaintiffs were not arguing that the higher tier entity should be liable for the debts of the lower tier entity.  Instead they sidestepped the limited liability barrier by initiating their negligence actions directly against Cape in London, arguing that the harm in this case stemmed directly from negligent decisions and practices by the parent company.

The Lubbe v Cape litigation opened a new strategy for human rights claims against transnational businesses.  But the strategy rested upon quite specific factual circumstances.  The general principle in Adams v Cape stands.  Companies can shield themselves from liability where the wrongful act is committed by a subsidiary company and it remains possible legally to establish business structures that separate assets from liabilities.   

CSR and corporate decision-making: influencing psychopaths
In an influential 2004 book (and later film) The Corporation Canadian academic lawyer Joel Bakan argued that corporations could be likened to ‘psychopaths’.  What Bakan meant by this was not that corporate executives are evil or crazy.  Quite the opposite.  Ordinary business executives, Bakan acknowledged, are ‘not psychopaths’, rather ‘they go home, and have a warm and loving relationship with their families…’
.  But while everyone involved in the corporation (Directors. Shareholders, Executives, Staff, etc) may be a decent well-meaning person, the corporation itself (and remember, the corporation is explicitly defined in law as a ‘person’) may still act in a socially-aggressive and undesirable manner.  Citing a psychologist who had analysed corporate tendencies against psychological charts, Bakan wrote that the problem is that corporations ‘lack the ability to care about anyone or anything but themselves’
.  
Prior to 1844 chartered companies were required to serve aims that were at least notionally in the public interest
.  Admittedly, the interpretation of public interest was narrow, and charters were granted for the slave trade and colonial conquest!  But whatever we may think of the idea that such practices were thought to be in the public interest the fact remained that companies in this period could only receive a charter if they received the approval of the State.  When it replaced the chartering system with administrative incorporation the UK divested itself of a potentially powerful regulatory tool.  The companies registered under the administrative procedures were not required to serve public aims.  From this point on companies set their own purposes without necessarily any concern for the social or public good.  The role of the State in defining corporate purpose evaporated
.    

Without charter objectives to enforce English company law did little to require a director to respect any interests other than the maximisation of shareholder profits
.  The operative principle was shareholder value, which meant that directors’ obligations to their shareholders took ‘legal precedence over [obligations towards] employees, communities and the environment’
.  If directors pursued social goals that clashed with the financial interests of shareholders they may have been legally prevented from prioritising them
.  Despite apparently prioritising economic interests over social interests this model is widely endorsed in company law in numerous countries
. 
Voluntary initiatives such as CSR do nothing to change this position.  Briefly a paradoxical situation existed under which well-meaning and progressive executives promised to support social goals while operating under a basic company law principle that discouraged or prevented them from taking such considerations into account.  This is the framework that gives rise to the ‘psychopath’ metaphor employed by Bakan in The Corporation.
But the gulf between what CSR proponents said was possible to achieve by influencing boardroom thinking and the legal reality facing Directors did not go unnoticed.  In the UK the 2006 Company Law Act purported to change the status quo.  The idea was that the reforms would allow Directors to take into account a wider range of issues in planning corporate strategy.  When it was announced the business world and corporate lawyers protested furiously.  Following extensive business lobbying the Act eventually introduced a rather feeble modification of the duty to shareholders.  The new duty permitted but did not require Directors to consider social issues.  
Six years on commentators say that the reforms had no discernable impact
.
PART II: Who or what is Ruggie?
The draft norms: radical and (for MNCs) terrifying
The major key trend at the intersection of transnational business and human rights has involved the complementary approaches of non-binding codes and voluntary processes such as Corporate Social Responsibility (‘CSR’).  The voluntary model has its roots back in frameworks established by the ILO and Organisation for Economic Cooperation and Development (‘OECD’), which in the 1970s established a framework of non-binding human rights obligations for business
.  More recently, the UN adopted the voluntary ‘Global Compact’ and numerous companies adopted voluntary ‘codes of conduct’
.  These initiatives provided a veneer of respectability and accountability without imposing legal requirements on corporations
.  Human rights organisations were initially enthusiastic but soon expressed scepticism as to whether purely voluntary methods would promote rights or merely distract attention from violations
.  

In 1998 the UN Sub Commission on Human Rights began drafting a document that would have cemented corporate human rights obligations into international law
.  By 2003 the process had produced a remarkable text, the Draft Norms on the responsibilities of transnational corporations and other business enterprises with regard to human rights
.  The Draft Norms were strongly supported by human rights NGOs, but multinational companies and States were opposed.  The Draft Norms were approved by the the UN Sub Commission on Human Rights (a technical committee) but they were rejected by the UN Human Rights Commission (a higher level political committee).  The Commission insisted that they had ‘no legal standing’
.  With this the Norms effectively disappeared from the UN agenda
.   

The ‘Ruggie’ framework: a workable compromise
In 2005 the business and human rights agenda resurfaced in the UN in a different form.  Professor John Ruggie was appointed to lead a project that would map existing human rights obligations of corporate actors and assess the way forward
. It started well enough, Ruggie’s 2006 report summarised the problem well, and was broadly welcomed, as was his most legally technical report in 2007:

“[A] fundamental institutional misalignment is present: between the scope and impact of economic forces and actors, on the one hand, and the capacity of societies to manage their adverse consequences, on the other. 

This misalignment creates the permissive environment within which blameworthy acts by corporations may occur without adequate sanctioning or reparation. For the sake of the victims of abuse, and to sustain globalization as a positive force, this must be fixed”
‘Business and Human Rights: Mapping International Standards of Responsibility and Accountability for Corporate Acts’

In 2008, came the second stage, the ‘framework’.  The ideas developed during the first phase were worked up into the now widely recognised ‘Protect, Respect, Remedy’ framework:

“The framework rests on differentiated but complementary responsibilities. It comprises three core principles: 

· the state duty to protect against human rights abuses by third parties, including business; 

· the corporate responsibility to respect human rights; 

· and the need for more effective access to remedies”.
‘Protect, Respect, and Remedy: a Framework for Business and Human Rights’

This is the ‘big idea’, the key reference point for Ruggie’s work.  And its not bad.  It was a compromise, it was far less radical than the Draft Norms, and it left many in the human rights / NGO communities disappointed.  But it wasn’t bad, and it offered promise.
The Guiding Principles: the big let-down 
In the Guiding Principles, which have been adopted by the UN Human Rights Council, Ruggie specifically addresses States and businesses and gives guidance and advice on the steps each are to take in order to implement the Framework.  Sadly, while the Framework was reasonably well received by NGOs and civil society the Guiding Principles have met with a much frostier reception. 
It is useful to set out the main barriers to holding corporations to account in the courts for human rights violations.  These factors work together to prevent accountability.  They are:
· Legal personality

· Limited liability

· Corporate group structures and the veil of incorporation 

· Jurisdictional problems between home and host States
· Host State courts may be ineffective or inaccessible
· Direct jurisdiction of international courts over private actors
But instead, Ruggie’s project seems to place a heavy emphasis on CSR-type initiatives.  The Guiding Principles look at ways in which companies can be persuaded or assisted to respect human rights and to conduct ‘due diligence’.  Ruggie goes on to make apparently strong recommendations, such as that States should ‘enforce laws’ and ‘protect against human rights abuses within their territory / jurisdiction’.  But these statements don’t actually tackle the major barriers to holding companies accountable.  The problems are not so simple as to simply require that States should ‘enforce laws’ or protect against abuses ‘within their territory or jurisdiction’.  The problem is precisely that Multinationals operate outside the jurisdiction of home States, and that host States have insufficiently strong and / or accessible legal systems.  This is exacerbated massively by corporate group structures and limited liability, which largely defeat the whole project of holding corporations liable anyway.  These are the problems, and Ruggie’s Guiding Principles do nothing to change that. In fact, the Principles just don’t address these issues in any serious or substantial way at all
. 

On 20 January 2011, concerned by the draft Guiding Principles, Amnesty International’s senior director for international law and policy wrote to the Financial Times:
“Let’s be frank – the real opposition to effective guiding principles does not come from Amnesty International but from business interests. The draft guiding principles enjoy broad support from business, precisely because they require little meaningful action by business. Prof Ruggie has acknowledged that governments often fail to regulate companies effectively, and that companies working in many countries evade accountability and proper sanctions when they commit human rights abuses. The fundamental challenge was how to address these problems. His draft guiding principles fail to meet this challenge”.

PART III: the European Convention on Human Rights
The European Convention on Human Rights is an important instrument of protection for the human rights of workers, but it is questionable whether it can be a vehicle for implementing Ruggie’s proposals.  This is due to a misalignment between the transnational character of the businesses that are the focus of Ruggie’s work, and the regional character of the Convention.  So long as we are concerned with regional matters taking place within the domestic territory of States that are signatories to the Convention then the instrument is one that can provide a very useful addition to the human rights protection framework.   But as soon as we move beyond the borders of the Council of Europe, for example to look at a European company having negative impacts on the human rights of workers and communities in a non-European country then the situation rather changes.  In such cases the Convention may often do little to help.  The problem is one of jurisdiction.
Jurisdiction generally means the territory over which a State exercises legal authority.  For most purposes this can be understood to mean the local physical area of the home State.  A State therefore has jurisdiction over what happens within its own borders.  In rare cases this concept is being extended so as to give States jurisdiction outside the home territory.  This idea is strongly tied to the exercise of military control over territory overseas.  Where a State exercises military power over space outside its own territorial borders then courts are beginning to recognise that the State should have human rights obligations for those within that occupied space
.   Expressed bluntly it captures an idea like this: if you invade and occupy part of another country then you become responsible for human rights in that occupied space.  Jurisdiction as understood by the European Court is evolving in this direction.  For the moment this is only relevant to military situations, and to the actions of the State through its armed forces, although it seems likely that cases will arrive in the near future involving private military contractors.
For the time being this is of little immediate assistance to those seeking to use the Convention to implement the Ruggie framework for the great majority of cases, as there is no military occupation component to those cases.  It is too radical a line of thinking to suggest that modern corporations ‘occupy’ or ‘control’ their overseas operations in quite the way that a military force does.  And so the activities of companies outside the Council of Europe’s ‘home State’ borders, in the so-called ‘host States’ will fall outside of the jurisdictional coverage of the Convention.  Nonetheless, this military occupation angle of the Convention is worth reflecting on.  A glance at our history may remind us that many human rights violations in the Eighteenth Century were committed during the colonisation of India by a private company exercising military power
.  Were such activities to be repeated by a latter day East India Company these would almost certainly be regarded as falling within the jurisdiction of the UK for the purposes of the Convention.
Scope: who’s it for?
The Convention is broad in scope, using the language of ‘everyone’.  The term ‘everyone’ appears in Article 1, and the Court has interpreted this to allow individuals, companies, and NGOs to bring claims.  Article 34 of the Convention further emphasizes this wide applicability and authorises the Court to ‘receive applications from any person, non-governmental organisation or group of individuals claiming to be the victim of a violation’.   The Convention has even been interpreted as granted rights to corporations in their status as ‘legal persons’.  For present purposes it is sufficient to note that it applies widely to people and organisations who claim to be the victim of a violation.
Duties: who’s responsible?
The Universal Declaration of Human Rights addresses ‘every individual and every organ of society’
.  By contrast, the European Convention on Human Rights seems only to address States.  Article 1 is an agreement between ‘High Contracting Parties’ (States) who agree to ‘secure to everyone within their jurisdiction the rights and freedoms [contained in the Convention]’
.  This is not to say the Convention has no relevance to relations between private parties, however, just that they are not obviously identified as duty-bearers by the plain words of the Convention.  Rather, the duty seems to rest on States.
The most obvious form of duty placed on States is an obligation not to act contrary to the Convention.  This is known as a negative obligation.  A slightly more complex duty is the obligation on the State to protect citizens from violations that occur as a result of the actions of third parties.   This is a ‘positive’ obligation that requires a State to take action so as to prevent violations by others.  This may include legislating and acting appropriately in order to secure enjoyment of rights in practice
.  This type of duty is clearly intended by the language in Article 2, which says that everyone’s right to life ‘shall be protected by law’.  This language seems to place a clear duty on the State actively to introduce laws that protect this right.  Failure to take appropriate steps to restrain violations by a third party will put the State, not the third party, at risk of sanction by the ECrtHR.
Accountability: who can be sued?
Most Convention Domestic courts can hear complaints against the State for violation of Convention rights.  There is also some scope for the Convention to be used in complaints against third parties.  Local courts are supposed to interpret domestic legislation in such a way as to give effect to the Convention rights.  So a domestic legal action can proceed against a private actor and Convention rights can be invoked in support of the substance of that complaint.  But using Convention rights in a case against a private party is fraught with legal technical hurdles.  The instrument is much more effective as a tool for pinning responsibility on States. 
Where a State fails in its obligations to deter violations (ie – by failing effectively to punish those responsible) or in its obligations properly to compensate victims of violations then a complaint can be presented to the European Court.  Cases can only be brought to the ECrtHR against States.  Cases may argue either that the State caused a violation or failed to prevent a violation by a third party.  Claims against individuals or companies are inadmissible.  Harms caused by third parties, however, can be taken up in litigation against the State before the European Court.  The formal substance of the complaint will be against the State’s failure to prevent a violation and the complaint will proceed against the State.  The action of the private party that has caused the violation may be discussed but the third party cannot be a defendant.
Several trade union cases have been litigated in the Court, from early cases that saw the Court sanctioning the UK and awarding compensation to workers in ‘closed shop’ case to more recent examples such as the Wilson case, in which a British journalist was successful in his complaint against the UK for failing to protect him against anti-union discrimination
.
What cases might be covered?

Most Convention rights have to some extent been read to require positive action to protect on the part of States.  Specifically of interest for current purposes might be:

Serious health and safety violations

Anti-union practices

Discrimination

Forced labour

Privacy and family life issues

Expression

Fair hearing (eg – dismissal cases)

Many of these issues will be sufficiently covered by UK for compliance purposes.  As long as compensation schemes and private law actions in the domestic courts exist these are likely to be sufficient.  But where the State has allowed violations to take place and has not taken sufficient care to prevent them then a violation may be made out.  So, a labour case in which a victim has suffered a violation of a Convention rights (such as, but not limited to, those listed above) might be suitable for litigation in the domestic courts against the State or against a private employer.  Whether such a case would succeed depends in the domestic court heavily on the restrictive and technical manner in which the judiciary will apply Convention rights in cases between private parties.  The case might also be heard on appeal to the Strasburg court against the State if no appropriate domestic remedy is available.  For a violation to be made out either the State would have had to have violated the Convention or allowed a violation to occur by failing to take reasonable steps to prevent it.  
A useful reference point is Appleby v UK, where the Court declined to find a violation where a private company had excluded demonstrators from its premises.  The Court regarded the fact that demonstrations could be held in public space as sufficient to comply with the Convention.  This illustrates that the duty is on the State, not the private actor, and that even if a private actor behaves in a manner that appears to infringe on Convention rights a violation cannot be made out unless the State is at fault.  But other issues will doubtless be considered incompatible with the Convention rights if the issues are addressed by the Court. 

A useful instrument, but not able to tame corporate global excess
As a tool for implementing Ruggie’s initiative The European Convention on Human Rights offers some possibilities, particularly within the territory of signatories of the European Convention.  It is an important tool for improving accountability within domestic courts against private actors and for obtaining justice from the European Court in respect of failings by the State to protect an individual against corporate harm occurring in the territory of a signatory State.  
But even within this domestic and regional context the Convention has not been designed with a view to enforcing standards against companies.  Its capacity to bite on corporations is limited.  Its real strength is as a tool for increasing pressure on signatory States to improve their own domestic processes for regulating corporate conduct in respect of human rights.

The really problematic cases of corporate implication in human rights violations concern events outside the territorial jurisdiction of signatory States.  In such cases the Convention is unfortunately likely to be of no assistance, unless perhaps in quite specific circumstances involving a military occupation.  Normally the home State will be under no obligation arising from the Convention to prevent such companies from committing violations against persons in the host State.

PART IV: Summary and conclusions
Respect, protect, remedy is not a bad framework.  Even when it appeared it was already a compromise, devoid of idealism.  But NGOs mostly welcomed it.  Since it appeared it has been watered down with the dire corporate wish-wash of the Guiding Principles.   Many interesting strategies are underway to promote corporate accountability at the international human rights level and in UN forums but there is no clear sign that we are heading towards binding legal obligations or appropriate enforcement mechanisms.  Voluntarism and self-regulation are in the ascendancy.  As trade unionists we understand voluntary negotiation and agreement, and we know that in part Ruggie is right – establishing a normative framework under which corporate behaviour improves will benefit more people than can ever hope to litigate.  But the continuing evasion of responsibility by corporations grates.  Surely all this corporate carrot can be backed up by a bit of stick?

Similarly, I believe that the Convention is an important instrument for all of Europe.  If we didn’t have it, we'd have to invent it.  But it fails to address some important and difficult problems.  These issues were not really considered at the time it was adopted.   How to engage with multinational corporations is a major challenge for international law, and the European Convention is not alone in having a shortage of answers to that question.  As a regional instrument, however, the Convention is particularly unsuited to dealing with the truly global challenge of transnational businesses. 
In drawing up his Framework and Principles, Ruggie courted employers, business-friendly lawyers, and supposedly independent auditing outfits who in fact depend for their livelihoods on corporate clients.  From these people, he got a pro-business view.  The NGOs participated vigorously and were highly critical.  Sadly, trade unions didn’t have much involvement in discussions until Ruggie’s project was well underway.  Even then, their involvement was minimal.  But although publicly Global Unions have welcome Ruggie’s Guiding Principles an internal briefing paper from January 2011 captures something of the mood there and describes the Guiding Principles as follows:

“…less satisfactory than we had hoped.  The useful Framework remains, but the challenges to governments to protect rights and improve governance are weak… there is a tendency to rely excessively on CSR practices, even though the Framework itself is an opportunity to change the nature of that discussion”.
If there is a message for the future I would suggest that it lies in our taking time to better understand corporations, and how the State through company law has created these privileged entities.  The hands-off nature of the administrative incorporation system has, in the words of Joel Bakan, ‘beguiled’ us into thinking that the State has no special role in the creation of the corporate entity
.   If we accept this analysis it seems to support the idea that the State has no special right to regulate the affairs of what seems to be an entirely private entity
.   But a corporation is not a natural entity, nor is it a mere private partnership, it is an artificial legal construct, and its status is a privilege granted by the State
.  As an artificial construct dependent on the State for its rights and privileges the corporation should be answerable to the State
.  The modern company law framework introduced in 1844 has distorted our understanding of this nature of the company.  If we are to recover the power of the State to exercise more effective control over corporations I would argue that we should begin by better understanding what corporations are, how they were granted a special legal status, what their privileges are, and where these privileges come from.
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